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STATE OF CALIFORNIA 
STATE WATER RESOURCES CONTROL BOARD 

 
 
 
 
In the Matter of the Petition of NRDC and  )  
Monterey Coastkeeper For Review of   ) PETITION FOR 
Action by the California Regional Water  ) REVIEW OF CENTRAL 
Quality Control Board, Central Coast   ) COAST REGIONAL WATER 
Region, In Approving the City of Salinas  ) QUALITY CONTROL 
Storm Water Management Plan,   ) BOARD ACTION OF  
Resolution No. R3-2008-0012   ) ADOPTING RESOLUTION 
       ) No. R3-2008-0012 

         
 

Introduction 

 In accordance with section 13320 of the California Water Code and section 2050 of Title 

23 of the California Code of Regulations, the Natural Resources Defense Council (“NRDC”) and 

Monterey Coastkeeper (collectively “Petitioners”) hereby petition the State Water Resources 

Control Board (“State Board”) to review the February 8, 2008 final decision of the California 

Regional Water Quality Control Board for the Central Coast Region (“Regional Board”) approving 

the Storm Water Management Plan for the City of Salinas (“City”), Resolution R3-2008-0012. 

The City of Salinas Storm Water Management Plan (“SWMP”) is required by, and must 

comply with, the Waste Discharge Requirements for the City of Salinas Municipal Storm Water 
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Discharges (“Permit”).1  According to the Permit, the SWMP is the operative document whereby 

the City must detail how it will reduce pollutant discharges to the maximum extent practicable 

(“MEP”) and meet water quality standards.  The Permit specifies that the SWMP must commit to 

implementation of Best Management Practices (“BMPs”) to address storm water discharges and 

submit a revised SWMP to update and include eight “major program elements,” including a 

Development Standards Component.  These requirements, including programs implementing Low 

Impact Development (“LID”) standards for future construction, are critical in light of the rapid 

pace of urban and suburban expansion in Salinas.  The City’s current development plans include 

3,400 acres of land, over 15,000 new homes, and 16 million square feet of non-residential 

development, all of which has the potential to significantly impact area waters such as the 

Monterey Bay National Marine Sanctuary.  (See Regional Board, Staff Report for Regular Meeting 

of February 7-8, 2008, Item No. 17, at 10-11.) 

This Petition is brought to remedy a series of significant legal violations that have 

impaired, and continue to impair, water quality in the Salinas area, including in the above- 

referenced Monterey Bay.  The SWMP fails to meet the federal and state requirements as set forth 

in the General Permit, the Clean Water Act, and the Porter-Cologne Act.  Specifically, the SWMP 

fails to meet the MEP standard and fails to protect water quality because it lacks specificity and 

commitments in critical components of the program, as enumerated in Section 4, infra.  See 33 

U.S.C. § 1342(p)(3)(B)(iii); 40 C.F.R. § 122.26(d)(2)(iv); Environmental Defense Ctr. v. EPA,  

344 F.3d 832 (9th Cir. 2003); Building Indus. Ass’n v. State Water Res. Control Bd., 124 Cal. App. 

4th 866 (2004).  Moreover, in adopting a SWMP that is patently incomplete, the Regional Board 

violated fundamental public participation, administrative, and fair hearing obligations, also 

enumerated in Section 4, infra.  See 40 C.F.R. §§ 25.3, 25.5; Cal. Water Code §§ 13384, 13801; 

Environmental Defense Ctr. v. EPA, 344 F.3d 832 (9th Cir. 2003); Cal. Code Regs. tit. 23 § 11384.  

Despite publicly recognizing these points as true during the adoption process, the Regional Board 

nonetheless inappropriately and illegally approved the program. 

 

1  Regional Board Order No. R3-2004-0135-DWQ; NPDES Permit No. CAS0049981. 
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Summary of Factual Background and Relevant Time Periods 

On February 11, 2005, the Regional Board adopted Waste Discharge Requirements for the 

City of Salinas Municipal Storm Water Discharges (Order No. R3-2004-0135) (“Permit”).  Rather 

than setting out explicit requirements and commitments to be implemented by the City, the Permit 

deferred development of these required program components; it required the City to submit a 

revised SWMP to the Regional Board within 180 days of the Permit’s adoption.  In doing so, the 

Regional Board violated regulations requiring that NPDES permits themselves set forth controls to 

reduce the discharge of pollutants to the maximum extent practicable.2  The Permit adoption’s 

illegality has only been compounded by the Regional Board’s subsequent adoption of a SWMP 

that is wholly inadequate and defers the development of necessary controls to the future yet again.  

While adoption of a proper SWMP would not have exonerated the Regional Board’s approval of 

the Permit, in its adopted form the SWMP once again illegally defers the establishment of controls 

to reduce the discharge of pollutants to the MEP, and fails to allow adequate public participation or 

review.  To highlight this problem, Attachment 4 of the Permit required that the City prepare both 

a Development Standards Plan for Low Impact Development (“LID”) and Stormwater 

Development Standards which “will specify the requirements for submitted development plans.”  

To date, the Development Standards have not been made available for public review and comment 

on either the City of Salinas or Regional Board websites.   

 In July 2006, the City delivered a draft SWMP to the Regional Board, but subsequently 

withdrew the draft a month later.  On September 1, 2006, more than one and one-half years after 

the Permit’s adoption and a full year after the due date required by the Permit, the Regional Board 

issued a Notice of Violation for the City for failure to timely submit a revised SWMP.  (See 

Regional Board, Notice of Violation for City of Salinas, Order No. R3-2004-0135, Waste 

Discharge Requirements for City of Salinas Municipal Storm Water Discharges; Monterey 

County, September 1, 2006.)  In the Notice, Regional Board staff stated that the July 2006 draft 

had generated “substantial comments about necessary revisions” and “concern” among staff.    
                                                                 

2  NRDC made these points in a comment letter on the Permit dated December 23, 2004. 
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 The City released a revised draft SWMP shortly thereafter.  NRDC submitted timely 

comments to the City that described, in detail, the SWMP’s numerous inadequacies.  (NRDC letter 

to City, September 29, 2006.)  NRDC commented that the draft Chapter 4 of the SWMP 

(describing “Development Standards”) failed to devise required program elements or provide any 

information as to what actions the City intended to take to comply with the Permit.  In particular, 

the City’s LID requirements suffered from lack of detail and lack of actual programmatic 

commitments.  NRDC further commented that the City’s Stormwater Development Standards had 

not yet been made available to the public, making it impossible to comment meaningfully on the 

draft. 

The Regional Board also commented on the revised draft SWMP.  In a letter to the City, 

the Regional Board stated that Chapter 4 of the SWMP “needs to be changed to produce a 

practical, enforceable document that will protect water quality,” and suggested numerous and 

extensive revisions to the SWMP.  (Regional Board letter to City, October 17, 2006.)  However, 

despite the Regional Board’s concerns that the draft SWMP was unacceptable in its current state, 

and despite the lack of completed Stormwater Development Standards, the City Council still voted 

to approve the SWMP for submittal to the Regional Board. 

On February 7, 2007, the City of Salinas finally responded to NRDC’s letter of September 

29, 2006.  The City stated that it would incorporate both the Development Standards Plan and 

Stormwater Development Standards into the SWMP by reference after their anticipated 

completion sometime in March 2007.  However, the City subsequently submitted an only modestly 

revised SWMP to the Regional Board in June 2007.  Due to the City’s continued delay and slow 

rate of progress in adopting Development Design Standards, and recognition that the City’s 

Development Standards Plan was inadequate to serve as a foundation for drafting the Stormwater 

Development Standards, Regional Board staff recommended issuing a Cease and Desist Order 

with a time schedule to the City.  (Regional Board, Staff Report for Regular Meeting of July 6, 

2007, Item No. 9, at 1.)  Board staff stated that the City was “not providing adequate public notice 

and review” for its draft ordinances.  Staff considered the lack of completed Development Design 

Standards to be of the “greatest concern” because, “any development that is approved without LID 
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becomes a permanent source of excessive, urban-pollutant laden stormwater runoff,” whose 

impacts are “long-term and virtually irreversible.”  (Id.) 

On October 2, 2007, the Regional Board issued final comments to the June 2007 SWMP. 

Despite explicitly finding that the SWMP “contains too many weak or missing components to 

meet the MEP standard,” the Board claimed that the SWMP would meet MEP if it was revised to 

include an extensive list of modifications contained in an attachment to its comments.  (Regional 

Board letter to the City, October 2, 2007.) 

The Regional Board noticed the Consideration of Adoption of the June 2007 SWMP, to 

which NRDC commented that in most regards the June 2007 SWMP was nearly identical to its 

2006 predecessor, and represented at best a “plan for a program” rather than a program in its own 

right.  (NRDC letter to Regional Board, November 29, 2007.)  The NRDC letter pointed out that 

the SWMP referenced numerous other documents for incorporation, but that these documents were 

“either non-existent or unavailable on the City’s and [Regional Board’s] websites.”  (Id.)  Further, 

the City’s Stormwater Development Standards still had not been released for public review, 

rendering it impossible to sufficiently review the SWMP or for the City to comply with the Clean 

Water Act.  NRDC noted that even if the City were to incorporate all of the Regional Board’s 

suggested revisions into the SWMP, it would still fail to meet MEP; the required changes were 

open ended and again unlawfully deferred development of required programs to unspecified future 

dates.  NRDC further stated that to the extent the Regional Board was considering adoption of the 

SWMP in advance of the suggested revisions actually being incorporated and a final version made 

available for public review, it would violate public participation requirements.  

On December 3, 2007, the City urged the Regional Board to adopt the SWMP based on its 

agreement to implement the majority of the Regional Board’s suggested changes.  (City letter to 

Regional Board, December 3, 2007.)  However, the City inexplicably rejected Board staff 

comments regarding LID implementation.  NRDC responded to the City’s letter in turn, 

underscoring that not only did the City’s SWMP continue to fail to meet the MEP standard, but 

that the Board comments did not go far enough towards ensuring that MEP would be met either.  

(NRDC letter to Regional Board, December 20, 2007.)  Despite the SWMP’s reliance on the 

Petition for Review – Page 5 



 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Stormwater Development Standards as a source for selection of site-design BMPs, the SWMP 

again failed to include this document for public review.  Steve Shimek with the Monterey 

Coastkeeper repeatedly requested a copy of the Stormwater Development Standards, but did not 

receive them until January 7, 2008, well after the comment deadline for the draft SWMP had 

passed.  Mr. Shimek was subsequently informed that portions of a report on the City’s proposed 

Stormwater Development Standards authored by Kennedy/Jenks, the Regional Board’s consultant, 

would not be provided, frustrating any possibility of further review of the SWMP’s adequacy. 

 At its February 8, 2008 hearing, Petitioners again objected to the process for adoption of 

the SWMP and the City and Regional Board’s failure to provide the documents necessary for its 

review.  (See NRDC, Testimony for February 8, 2008, Public Hearing on City of Salinas 

Stormwater Management Plan, February 4, 2008.)  The Regional Board dismissed Petitioners’ 

objections and approved the SWMP.  The Board apparently justified its approval on the grounds 

that the City had agreed to make many of the revisions suggested by Board staff.  But the revisions 

do not make the deficient SWMP meet the MEP standard.  Moreover, the programs that will be 

developed in accordance with the revisions are not subject to review by the Board or the public 

after they have been drafted.  Thus, the Board cannot ensure that the MEP standard will be met 

based on the ill-defined changes it required, and the continued deferral of any requirement to 

actually define program elements means that the public will never have the opportunity to review a 

final, fully integrated SWMP—the public simply can never catch up.  The Regional Board’s 

decision appears all the more groundless based on the report of its own staff, which stated: “Water 

Board staff are concerned that the City’s process of drafting [LID] [s]tandards has been drawn out 

over time, while in the meantime, development projects continue to be designed and built that may 

not be in compliance with the City’s permit, an approved SWMP, or the approved Development 

Standards.  This issue is critical in Salinas, as the City’s current development plans include 

approximately 3,400 acres of land, 15,100 new homes, and 16 million square feet of non-

residential development.”  (Regional Board, Staff Report for Regular Meeting of February 7-8, 

2008, Item No. 17, at 10-11 (emphasis added).)  Thus, despite a two year legacy of delay, failure to 

craft or provide critical documents required by the Permit and incorporated by reference into the 
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SWMP, and repeated comments by both Petitioners and Board staff to indicate the SWMP failed 

to meet MEP or even outline a reviewable program, the Regional Board voted to approve the plan. 

3 1. PETITIONERS’ NAMES, ADDRESSES, TELEPHONE NUMBERS, AND EMAIL 

ADDRESSES: 

 NATURAL RESOURCES DEFENSE COUNCIL, INC. 
David S. Beckman (dbeckman@nrdc.org) 
Noah J. Garrison (ngarrison@nrdc.org) 
James B. Lounsbury (blounsbury@nrdc.org) 

 1314 Second Street 
Santa Monica, CA  90401 
Telephone: (310) 434-2300 
 
 
MONTEREY COASTKEEPER 
Steve Shimek (exec@otterproject.org) 
3098 Stewart Court 
Marina, CA 93933 
Telephone: (831) 883-4159 

 

2. THE ACTION OR INACTION OF THE REGIONAL BOARD BEING PETITIONED 

INCLUDING A COPY OF THE ACTION BEING CHALLENGED: 

Petitioners seek review of the Regional Board’s February 8, 2008 approval of the City of 

Salinas Storm Water Management Plan, Resolution No. R3-2008-0012.  A copy of the Resolution 

is attached to this petition. 

3. THE DATE ON WHICH THE REGIONAL BOARD ACTED: 

February 8, 2008. 

4. A STATEMENT OF THE REASONS THE ACTION WAS INAPPROPRIATE OR 

IMPROPER: 

In approving the SWMP, the Regional Board failed to act in accordance with relevant 

governing law, acted arbitrarily and capriciously, without substantial evidence, and without 

adequate findings.  Specifically, but without limitation, the Regional Board: 

A. Failed to comply with the mandates of Environmental Defense Ctr. v. EPA, 

344 F.3d 832 (9th Cir. 2003), by requiring substantial future revisions to the 

SWMP without appropriate opportunity for public review or comment on a 

Petition for Review – Page 7 

mailto:exec@otterproject.org


 

final document.  See 33 U.S.C. § 1342(a)(1); 40 C.F.R. § 122.26(d)(2)(iv); 

Armstrong v. Manzo, 380 U.S. 545, 552 (1965) (discussing failure to 

provide adequate public opportunity to be heard “in a meaningful manner”). 

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

B. Failed to comply with the mandates of both Environmental Defense Ctr. v. 

EPA, 344 F.3d 832 (9th Cir. 2003) and Waterkeeper Alliance v. EPA, 399 

F.3d 486 (2nd Cir. 2005), by deferring the drafting of substantive portions 

of the SWMP to the City, without any further review by the Board or public, 

thereby approving an “impermissible self-regulatory permitting regime.”   

C. Failed to make sufficient findings “to bridge the analytical gap between the 

raw evidence and ultimate decision”—approval of the SWMP.  Topanga 

Assn. for Scenic Cmty. v. County of Los Angeles, 11 Cal. 3d 506, 515 

(1974).  The Board acted arbitrarily and capriciously because the ultimate 

decision of adopting the SWMP is not supported by the findings, the 

findings are not supported by the weight of the evidence in the 

administrative record, and the administrative record does not support the 

ultimate decision adopting the SWMP, thus, resulting in an abuse of 

discretion.  See id.; Cal. Civ. Proc. Code § 1094.5. 

D. Failed to ensure that the SWMP’s components satisfy the Clean Water Act’s 

mandate to require “controls to reduce the discharge of pollutants to the 

maximum extent practicable.”  Permit, Finding 14; Permit at 8; 33 U.S.C. § 

1342(p)(3)(B)(iii); 40 C.F.R. §§ 122.26; Environmental Defense Ctr. v. 

EPA, 344 F.3d 832 (9th Cir. 2003); Building Indus. Ass’n v. State Water 

Res. Control Bd., 124 Cal. App. 4th 866 (2004); Defenders of Wildlife v. 

Browner, 191 F.3d 1159 (9th Cir. 1999). 

• SWMP inappropriately deferred development of numerous plans. 

• SWMP failed to meet MEP regarding Development Standards. 
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• SWMP failed to meet MEP regarding details to assess compliance 

with Permit Attachment 4 (Stormwater Management Plan Revision 

Requirements). 

• SWMP failed to meet MEP regarding identification of minimum 

BMP requirements for stormwater treatment. 

• SWMP failed to assure control of storm water pollution impacts on 

environmentally sensitive areas, areas of special biological 

significance, and endangered or threatened species.  

• SWMP failed to assure compliance with receiving water 

limitations language in the General Permit, Attachment 4. 

E. Failed to assure that the SWMP and underlying programs contained therein 

would prevent regulated discharges from causing or contributing to 

violations of water quality standards.  See Permit, at 5, 6-7. 

F. Failed to respond adequately to factually and legally specific comments 

from public interest organizations concerning highly significant matters, 

such as the SWMP’s compliance with the maximum extent practicable 

standard and other related matters.  See 33 U.S.C. § 1342(a)(1); 40 C.F.R. § 

25.5; 40 C.F.R. § 122.26(d)(2)(iv). 

G. Acted in approving the SWMP in these respects without evidence in the 

record.  Cal. Civ. Proc. Code § 1094.5. 

H. Failed to act in accordance with federal and state agency policy, which 

states that: 

(1)  Public agencies should encourage full presentation of issues at 

an early stage so that they can be resolved and timely decisions can 

be made; 

(2)  The government should not make any significant decision on 

any activity covered by this part without consulting interested and 

affected segments of the public; 
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(3)  Government action should be as responsive as possible to public 

concerns; 

(4)  Public involvement in implementing environmental laws should 

be encouraged; 

(5)  The public should be kept informed about significant issues and 

proposed project or program changes as they arise; 

(6)  All feasible means should be used to create opportunities for 

public participation, and to stimulate and support participation; and 

(7)  Agencies should foster a spirit of openness and mutual trust 

among EPA, States, substate agencies and the public.  See 40 C.F.R. 

§ 25.3. 

I. Failed to provide adequate public notice and opportunity to be heard “at a 

meaningful time and in a meaningful manner.”  See Armstrong v. Manzo, 

380 U.S. 545, 552 (1965); Gross v. Lopez, 419 U.S. 565 (1975) (notice of 

action and facts on which it is based); 40 C.F.R. §§ 25.4; 124.10; 124.12; 

Cal. Gov’t Code § 11425.10. 

J. Failed to provide a fair hearing, including fair procedure, in accordance with 

Cal. Civ. Pro. Code § 1094.5, which governs the inquiry into the validity of 

any final administrative order or decision made as the result of a proceeding 

in which by law a hearing is required to be given.  “The inquiry in such a 

case shall extend to the questions whether . . . there was any prejudicial 

abuse of discretion.  Abuse of discretion is established if the respondent has 

not proceeded in the manner required by law, the order or decision is not 

supported by the findings, or the findings are not supported by the 

evidence.”  Cal. Civ. Pro. Code § 1094.5(b); see also Morgan v. U.S., 304 

U.S. 1, 18 (1938) (stating that fairness requirement extends not only to the 

hearing but also to all procedures before and after the hearing). 
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5. HOW THE PETITIONERS ARE AGGRIEVED: 

Petitioners are non-profit, environmental organizations that have a direct interest in 

protecting, inter alia, the quality of waters in the City of Salinas and Monterey County, including 

the waters of the Monterey Bay National Marine Sanctuary.  NRDC represents approximately 

130,000 members in California, thousands of whom reside in Monterey County.  Monterey 

Coastkeeper is an organization that champions clean water and strong communities through 

watershed protection.  Petitioners’ members are aggrieved by the SWMP’s inadequacy and, 

thereby, the City’s inability to control polluted storm water runoff or to protect the beneficial uses 

of receiving waters in accordance with the Clean Water Act.  In particular, Petitioners’ members 

directly benefit from City of Salinas and downstream waters in the form of recreational fishing, 

hiking, swimming, photography, bird watching, surfing, and boating. 

The Regional Board’s failure to control storm water runoff through this SWMP has 

enormous consequences for the region and its residents.  Storm water runoff, one of the largest 

sources of pollution to the coastal and other receiving waters of the nation, is a known problem in 

the City of Salinas region.  Pollutants conveyed in storm water runoff now constitute one of the 

greatest sources of pollution to the region’s waterways.  Consequently, storm water pollution, 

which not only harms the environment, but also can cause serious human health impacts, is the 

most severe water quality problem facing the region. 

In the past three decades, mass emissions of storm water runoff-borne pollutants have 

increased dramatically in urban and suburban areas of Central California.  Additionally, several 

studies suggest a causal relationship between gastro-intestinal symptoms and recreational water 

quality.  In this connection, storm water quality can greatly impact swimming and fishing, (both 

major recreational beneficial uses of City of Salinas and Monterey County waters), because 

pathogens carried by the storm water into the surf zone downstream of the City degrade water 

quality to the extent that it is unsafe for human contact.  Further, the high concentrations of 

pollutants in storm water pollution adversely impact marine animals and plant life in City of 

Salinas and Monterey County waters.  Because these beaches attract numerous visits from both 

residents and tourists each year, the magnitude of this problem is considerable.  Ultimately, storm 
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water pollution can also translate into significant economic losses, because the economy of 

Monterey County relies heavily on coastal tourism. 

In sum, these documented facts demonstrate the considerable negative impact on 

Petitioners’ members and the environment that continues today as a result of the Regional Board’s 

and the City’s inability to control storm water pollution through the SWMP. 

6. THE ACTION PETITIONERS REQUEST THE STATE BOARD TO TAKE: 

Petitioners seek an Order by the State Board that: 

Overturns the Regional Board’s approval of the Storm Water Management Plan for 
the City of Salinas, Resolution No. R3-2008-0012. 
 
Remands the matter to the Regional Board with specific direction to remedy each of 
its violations of law as described herein. 

 
 
7. A STATEMENT OF POINTS AND AUTHORITIES FOR ANY LEGAL ISSUES 

RAISED IN THE PETITION, INCLUDING CITATIONS TO DOCUMENTS THAT ARE 

REFERRED TO: 

See Section 4, supra. 

8. A STATEMENT THAT COPIES OF THE PETITION HAVE BEEN SENT TO THE 

REGIONAL BOARD AND TO THE DISCHARGER: 

A true and correct copy of this Petition was sent via First Class mail on March 6, 2008 to 

the Regional Board and Permittee at the following addresses: 

Roger Briggs, Executive Officer 
California Regional Water Quality Control Board 
Central Coast Region 
895 Aerovista Place 
Suite 101 
San Luis Obispo, CA  93401 
 
 
Denise Estrada 
Maintenance Services Director  
City of Salinas 
426 Work Street 
Salinas, CA  93901. 
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